TO: Old Orchard Beach Planning Board

FROM: Planning Staff
SUBJECT: March Planning Board Meeting Summary
DATE: 9 March 2017

Below is a brief summary of pertinent issues related to the March Planning Board Agenda items:

Applicant Note: April meeting submission date is 27 March 2017.

ITEM1

Proposal: Determination of parcels inclusion with 2004 Campground Registration
Action: Discussion; Decision

Owner: Paradise Acquisitions LLC

Location: 60 Portland Ave, MBL.: 205-1-32; 50 Adelaide Rd, MBL: 106-2-2 (portion of)

Following-up on PB request to discuss with the Assessing Department, we spoke to Assessor Bill DiDonato
concerning how their records view the Tousignant to Paradise Park land transfer and the pistol-shaped lot (MBL
205-1-32). As a result of this discussion we have more confidence that the area associated with the Tousignant
to Paradise Park land transfer was part of the 2004 Campground Registration Application approval because this
area was merged with the Paradise Park Campground lot (MBL 106-2-2) before the 2004 Campground
Registration; therefore, already included within the Campground. Regarding the pistol-shaped lot, we did not
find any more clarity to assist the PB with their determination as to if it was/was not part of the 2004
Campground Registration Application approval. Further information for each is briefly discussed below.

Regarding the Tousignant to Paradise Park land transfer, a portion of Tousignant land was transferred to
Paradise Park during October 2002 (Note- the deed was included within the 2004 Campground Registration
Application). This land was merged with the Paradise Park MBL 106-2-2 so it became part of 106-2-2 before
the 2004 Campground Registration process. There are questions regarding where the property boundary line
dividing Tousignant and Paradise Park exists as a result of the 2002 transfer. Attached (Tousignant to Paradise
Park Base Survey Map 2002) is a formal survey plan prepared for Tousignant during 2002. The diagonal blue
boundary line that runs almost due north is the line created as a result of the 2002 land transfer that separates the
Tousignant and Paradise Park lots. To verify this line, we plotted the metes and bounds description in the
Tousignant to Paradise Park October 2002 deed and found it matches this line. So, it appears quite clearly that
the area to the left of the diagonal blue boundary line is Paradise Park and to the right is Tousignant. And it is
our opinion the area transferred to Paradise Park as shown on the attached plan is part of the approved Paradise
Park Campground. One question is why was the land transfer not shown on the “Boundary Survey” included
with the 2004 Registration Application, especially since the area was merged before 2004. We do not know the
answer but Paradise Park stated they included the October 2002 deed in the Registration Application to show
that it was part of the campground.

Regarding the pistol-shaped lot (205-1-32), this lot has remained a lot separate from the main Paradise Park
Campground lot (106-2-2) since Paradise Park acquired it during 1997. Unlike the Tousignant transfer, this
area was not merged into 106-2-2. Although, the pistol-shaped lot and 106-2-2 do have the same ownership and
tax bills are mailed to the same address. Based on our research we could not find an answer as to why this lot
was not merged with 106-2-2. Also, we could not determine if this lot was or was not included with the
approved 2004 Campground Registration. The only information we have to show that it was included is the
“Boundary Survey” that was part of the Paradise Park’s 2004 Application. But what concerns us is that it was
clearly a separate lot before, at the time of and after the 2004 Campground Registration. So, why was the MBL
not identified on the application? Why was this deed not included with the application (like the Tousignant to
Paradise Park deed)? Why was the Vision property card not included with the application? But we are left with
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the question-why would Paradise Park show this area on the Boundary Survey if they did not want to include it
as part of their campground and why would Paradise Park exclude this lot from future use as a Campground?

So, it comes to the PB’s determination as to whether they believe, with all the information that has been
provided, that the area associated with the Tousignant to Paradise Park October 2002 Deed and the pistol-
shaped lot (205-1-32) was included with Paradise Park’s 2004 Campground Registration Application and
approved by the PB. It does appear the Tousignant to Paradise Park area was included with the 2004
Campground Registration Application and approved by the PB. Regarding the pistol shaped lot, it’s difficult to
say with certainty the lot was or was not included and approved. But, it does not make sense why Paradise Park
would not include this lot as part of their Campground Registration Application. Nonetheless, it comes down to
what the PB feels the Board approved during 2004. One important note- The land adjacent to the pistol-shaped
lot acquired by Paradise Park during 2016 has been merged with the pistol-shaped lot. If the PB determines the
pistol-shaped lot was approved to be part of the Campground, the area recently merged must be excluded as this
was clearly not part of the 2004 Campground Registration Application. This should be specifically included in
the decision through language such as ...includes the land area as shown on...and excludes a land transfer
identified...

Town Attorney Comments (1.20.2017)

I thought I would send a brief follow-up email to briefly summarize our discussion. | have also attached my
first email on this subject, and my subsequent email is below. (Note- Phil’s first email and his subsequent email
are attached to this memo)

The Planning Board has the jurisdiction under the Ordinance to review an application for a proposed
campground expansion for more than five sites under the Campground Overlay District and site plan review
standards. Section 78-1227(c),(e). The Board originally reviewed applications for registered campground
status and reviewed the existing campgrounds for compliance before designating the registered campgrounds
that were included in the overlay district. The town planner and code enforcement officer only have the
authority to approve applications for up to five additional sites in registered campgrounds.

The first question before the Planning Board when reviewing an application for an expansion of a campground
is determine whether the land where the proposed expansion would occur is was included in the plan submitted
in 2004 and thus part of a registered campground. As | have noted previously, this is a fact determination and
not a zoning determination - the burden is on the applicant who must submit evidence that the project is within
the permitted boundaries. Reading the ordinance as a whole, the controlling document is the site plan that
would have been submitted in 2004 as part of an application for registered campground status; to the extent
there is any ambiguity the Board can review deeds and tax maps associated with the property.

If the Board determines that the land is part of a registered campground then they should apply the performance
standards in Section 78-1229 and the site plan review standards in Article IV of the Ordinance.

If the proposed expansion is determined to be located in an area outside of the boundaries of a registered
campground, any application must comply with the requirements of the underlying zone. An applicant could
also seek an amendment to the Zoning Ordinance from the Town Council.

December 2016 Memo

This proposal is back to the PB not as a zoning amendment or campground development proposal but for a
decision by the PB concerning whether two areas were included with the approved Paradise Park 2004
Campground Registration Application. These two areas are: 1. A pistol-shaped parcel; and 2. The land area
associated with the Tousignant to Paradise Acquisition, LLC 2002 deed. The PB last considered this (August
2016) as part of a zoning amendment proposal and decided to remove from the agenda because:
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1. We need to determine, beyond a reasonable doubt, which lots were part of the PP's 2004 registration.
Based on the information in the hard copy files it appears one of the lots (205-1-32) was part of the 2004
campground registration. This is actually why the question came up. Staff spoke about this in the
Paradise Park Campground Overlay Public and PB comments memo

2. If one or more lots are part of the registered campground then it appears the proposal can move
forward without any zoning amendment. Lots that are registered appear to be able to move forward with
a Site Plan Review application.

3. If the lot or lots were not included with the 2004 registration, then the base zoning districts (R1 and
GB1) need to go through the zoning amendment process if PP wishes to establish campground uses.
Amending the CO as a zoning district appears to do nothing as the CO was not intended to be a district.
As our town attorney states, it should not have been shown on the zoning map.

Basically, only the lot or lots included in the 2004 campground registration can move forward with a
campground proposal without zoning amendments. Any lot or lots not included in the 2004 registration
need an amendment to the base zoning district (R1 and possibly GB1) to allow campgrounds as a use
before a campground can be proposed. It appears the PB can’t provide a recommendation anyway
because the CO as a zoning district does not exist.

After the August meeting, staff continued to research and could not definitively conclude if the lots in question
were or were not included with PP’s 2004 Campground Registration. So, we consulted our town attorney for
more direction and received the following response:

As | noted in my August 10" email, the purpose of the overlay district was to allow existing campgrounds to
“expand”—i.e. add more sites or more facilities--but only within the boundaries established by the April 1,
2004 registration. A registrant seeking existing campground status had to provide an existing conditions site
plan consisting of either an aerial photograph accompanied by a site plan showing the boundaries of the
property or a property survey. Section 78-1226. Whether or not a property is registered campground for
purposes of Section 78-1226 is ultimately a decision for the Planning Board to make as part of a proposed
expansion.

An existing campground that registered in 2004 and now wishes to expand must show that land for any
proposed new sites is within the 2004 boundaries. It is the applicant’s burden to show that the proposed
expansion is in the overlay zone, and must submit proof that the project is within the permitted boundaries.
Although it does appear that the “pistol shaped lot” has a dark outline around it suggesting it was included in the
boundary, the site plan that accompanied the 2004 application is difficult to read so it may be helpful for the
applicant to submit a survey or other evidence to the Planning Board to allow the Board to make a proper
determination. You also mentioned that the Town may have provided the aerial photograph required by 78-
1226(1)(a)(i) which should also be reviewed.

Regarding the other property associated with the deed - | do not believe that a deed alone is sufficient since
Section 78-1226 requires that an application for a registered existing campground had to include a site plan
showing the boundaries.

The Planning Board should review the 2004 application and approval, together with any other information the
applicant wishes to provide to proof that the proposed expansion is within the 2004 approved boundaries.



The town attorneys last sentence brings us to where we are today- a decision by the PB concerning whether two
areas (or one of the two) were or were not included with the approved Paradise Park 2004 Campground
Registration.

To follow-up on a comment at the workshop, staff found the two PP expansion plans approved by the PB (2008
and 2014) after the 2004 Campground Registration. Regarding the 2008 plan, it does appear to show the pistol-
shaped area and area associated with the Tousignant to Paradise Acquisitions deed as part of the Paradise Park
overall campground. The pistol-shaped area has a darker shaded line marking the property boundary which is
consistent with and connects to the other identified campground property boundaries. Although, there is a
lighter shaded dashed line that appears to show some kind of separation between the pistol-shaped area and the
main PP lot. The Tousignant to Paradise area does appear to be included within the main PP lot as the property
boundary shown on the town’s zoning map does not exist on the 2008 plan. But, why is the Tousignant
reference still in the area where the Tousignant lot existed (or exists) on the town’s zoning map? Maybe a typo
but we’re not sure. Regarding the 2014 plan, the Property Overview inset on the signed plan does appear to
show both the pistol-shaped area and Tousignant to Paradise lot as part of the main PP lot and campground.

This is a tough one but what it comes down to is does the PB feel that there is enough evidence to show the
pistol-shaped area and/or the Tousignant to Paradise Acquisitions area was part of the approved Paradise Park
2004 Campground Registration. Remember, you are not deciding on a development proposal (e.g., campsite
expansion, access road construction) at this time. But, if the one or both areas are found to be part of the 2004
Campground Registration, PP has the right to apply for new campground development in these areas.

ITEM 2

Proposal: Major Subdivision and Site Plan Review Amendment: 9-unit residential development
Action: Sketch Plan review

Owner: Tom Gillis

Location: 1-3 Cascade Rd., MBL: 205-16-1, GB1

Tom Gillis, owner of Seaglass Terrace, is proposing to amend the 14 July 2007 Planning Board approval of
Seaglass Terrace by converting two of the approved two-family buildings into four single-family buildings. At
our March meeting, Mr. Gillis is seeking feedback from the PB to help him prepare the amendment application.

The 2007 approval authorized construction of residential subdivision consisting of nine townhouse
condominium units. The nine units were divided into three two-family buildings and three single-family
buildings. Highlights of the project include construction/replacement of sidewalks along Cascade Road, public
water and sewer, private road with a hammerhead at the SW property line, private collection of solid waste, and
a Home Owners Association. Staff inserted the 2007 Findings of Fact in the February Seaglass submission.

The proposed 2017 amendment includes the following primary changes (2017 conceptual plan vs. 2007
recorded plan):

e The approved 2 two-family buildings (units 1 & 3 and 5 & 7) are proposed to become 4 single-family
buildings. There is no change to the overall unit count.
Parking areas for the units associated with the change are adjacent to the subdivision’s road.
Units now have their own condo “lot”
Slight changes to dimensions and location of single-family buildings (units 2, 4 and 6).
Length of hammerhead changed.

e Dumpster pad removed
I asked Mr. Gillis to provide an update on the completeness status of the project. Mr. Gillis responded with the
following:



Roads: Base paving complete 100% (final paving to be completed at final stage of development. Final
pavement 0%

Earthwork 70%. Cuts and fills were done, stabilized but more grading is needed as the units are built.
Sanitary Sewer 100% (four man holes installed.) Sewer connections completed to all units and tied in to
main at Cascade Road.

Water mains 85% (Main line completed and connected at street tested but not energized). All services
are run to all Lots.

Drainage 67% North Swale completed and stabilized, Drainage manhole with grate installed under
roadway and headwall completed, per DEP permit. Rear swale to be finalized when back units are
constructed. Retaining wall eliminated along wetland as not necessary and confirmed with consulting
engineer at time (Woodward and Curren).

Landscaping 15% complete. Landscaping was completed on units 8&10 only. | would place the
sidewalk in this part. It has not been started.

Underground utilities 5% (new pole was installed by CMP at entrance. | keep in contact with CMP
every six months and the work will be completed by them once they get the go ahead they will be on site
4 to 6 days to do the install.

Also what hasn’t been started is final pavement, this is best done last. This would include the curbing
portion as well.

My best guess would be we are about 78% complete with the project.

Below are miscellaneous comments and questions associated with the proposed amendment (in no particular

order).

Road to remain private?

Need HOA documents.

DEP Permit-By-Rule approved during 2007. | believe this approval expired. Does the existing
completed construction fulfill DEP permitting obligations? Is a new or renewed DEP permit required?
Buildings 1 and 3 are close to the 25” wetland setback. It’s important to ensure the plan clearly shows
both buildings meet the setback. Also, this should be clearly noted (perhaps in FOF and a note on the
plan) the buildings must not be within the wetland setback.

Building unit numbers skip #9. Please renumber.

Unit 10- where are parking spaces?

Unit 8- clearly show parking spaces.

Unit 6- identify that parking spaces are for unit 6.

Parking space dimensions? Most are oriented at 90 degrees which requires 9 x 18 (standard) and 8’6" x
17’ 6” (compact).

Regarding the parking spaces abutting the road, is the road considered part of the parking area and must
meet the aisle 24’ — 25” width standards? If so the applicant will need to request a waiver as the built
road is 20’ wide. Sec. 78-1568 allows for parking waivers.

As you’ll see below, FD Chief Dube offers comments/concerns regarding road turning radius, distance
road is from building, turnaround, hydrants. Note that during 2007, former FD Chief Glass reviewed the
proposal and recommended the hammerhead (which is on the plan) and a hydrant at the entrance (not
shown on the plan).

Retaining walls- included with 2007 approval but per Mr. Gillis comments, Woodard and Curran
(town’s former consulting engineer) authorized removal.

Dumpster with enclosure not included in 2017 sketch plan. Will this be on formal plan? If not what is
the plan for solid waste?

Hammerhead length the same in 2017 as approved in 2007- 40’ off-center on both sides (80’ total)?
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e Any issues associated with project that came up after approval and during construction that remain
unresolved? We’re not aware of any but need to review files.

e What makes this a bit different from other amendments we’ve reviewed is the project is partially built,
which includes most of the infrastructure. So, it may be difficult to change items that physically exist.

Department Comments

FD Chief Ed Dube:
In regard to Seaglass Terrace here are some of the requirements they need to meet by NFPA. Unit-3 and Unit-5
do not meet NFPA 18.2.3.1requirements, and | also need to check on the nearest hydrants locations.

1) All roads would be twenty feet wide under NFPA 18.2.3.

2) Under NFPA 18.2.3.4.4 Dead End, where a fire department access road exceeds 150 feet in length and is
also a dead end an appropriate turnaround is required minimum length equals to the length of the longest
fire apparatus which would be our tower truck at 48 feet.

3) Under NFPA 18.2.3.4.3 Turning Radius, the road turning radius must be able to accommodate the
turning radius of our tower truck at 48 feet long. A handout is attached to this letter with the calculation
showing the turning radius for our tower truck.

4) All privately owned hydrants would be maintained under NFPA 18.35 Water Supplies and Fire
Hydrants.

Under NFPA 18.2.3.2.1 Access to Building, a fire department access road shall extend to within 50 feet of at
least one exterior door that can be open from the outside which provides access to the interior of the building. If
this not done an approved automatic sprinkler system shall be installed. Under NFPA 18.2.3.2.1.1 where a one
or two family dwelling is protected with an approved automatic sprinkler system installed in accordance with
NFPA 13D, the distance in 18.2.3.2.1 shall be permitted to be increased to 150 feet.

ITEM 3

Proposal: Site Plan Review: Expansion of existing nonresidential (retail) building
Action: Determination of Completeness; Schedule Site Walk and Public Hearing
Owner: Harrisburg H&P & Harrisburg Group Gen Partnership

Location: 9 East Grand Ave., MBL: 306-2-6, DD1

The PB tabled determination of completeness at the December 2016 meeting because the applicants December
plenary site plan review submission did not include all relevant information necessary to allow the PB to make a
reasonable and informed decision. The PB requested the following information:

1. A completed, signed and properly printed plenary site plan review application (application submitted 1 Dec- has
not been reviewed)

2. Waiver requests

3. Responses to the 9 Site Plan Criteria for Approval (78-216 (d) ).

4. Any items requested by the PB members and Department Heads.

In response, the applicants March submission includes the above. This first matter we should consider is the
waiver requests. The applicant can request waivers (78-215 (d) see below) but they must prove to the PB and
the PB must determine “that the required application submission will not yield any useful information given the
nature and scope of the proposed activity or the existing character of the site.”

(d) Waiver of submission requirements. Specific submission requirements of subsections (b) and (c) of
this section* may be waived by the reviewing authority if the authority rules that the required
application submission will not yield any useful information given the nature and scope of the proposed



activity or the existing character of the site. *Note: “this section” refers only to section 78-215 —
Application.

A majority of the applicant’s waiver requests are associated with the site plan. The applicant submitted a
boundary survey which includes the site plan information after submission of the waiver request so the original
waiver request should change. Although the boundary survey plan is for another property (Chalom, Et. Al), it
includes much of the data associated with this proposal’s property. Below are the site plan requirements.
Highlighted are the items not included in the Chalom Boundary Survey. Staff notes in bold provide comment
concerning the particular requirement- in some cases the item is not included and may not be required, other
cases we just seek some comment.

(3) Proposed site plan, drawn at a scale not to exceed one inch equals 40 feet or  at a scale otherwise
required by the town planner. Such plan shall be sealed by a professional engineer, landscape architect, or
a surveyor licensed in the state and shall contain the following information:

a. Property boundary survey class 1, signed and sealed by a state-licensed land surveyor, showing
bearings and distances of the subject property boundary, topographic elevations at a contour
interval of no more than two feet, location and elevation of all existing and proposed structures,
site features and site improvements.

b. Information block containing location, address, map-block-lot number of subject property as
recorded in the town assessor's office, name and address of the applicant and owner if different.

c. Approval block providing space for the signatures of planning board members.

d. The existing zone in which the property is located. If the property is divided by a zone line, the
line shall be delineated and labeled on the site plan. Shown

e. Map scale, north arrow (true north), and date the site plan was prepared including the date of
any subsequent revisions made to the plan. Shown

f. Identification and location of all abutters to the applicant's property. Shown

g. The dimensions and layout of all building and zoning setback lines. Note: the applicant
indicates there will be no horizontal expansion of the building footprint. Also,
nonresidential uses in the DD1 have no setback requirement.

h. Delineation of all existing and proposed public and private easements on or directly adjacent
to the property. Note: review of the deed shows no public or private easements directly on
property. We don’t know if any exist directly adjacent to the property except the boundary
survey shows the E. Grand and Kinney ROW. We recommend the applicant comment on
this.

i. Location, dimensions, and layout of all existing and proposed built elements, including
buildings and structures, parking areas, driveways, town/state roads, sidewalks, fences, walls,
steps, piers and docks, patios, swimming pools, and signage. Note: the boundary survey may
show all existing and proposed build elements. We recommend the applicant comment on
this.

J- Location of existing site features located on the property, including but not limited to existing
streams, wetlands, drainage swales, tree lines, identification and location of specimen trees
greater than eight inches caliper, location of existing rock outcrops, and boundary of 100-year



flood zone as defined by the Federal Emergency Management Agency flood insurance rate map
for the town. Note: these items do not exist on this property

k. Location of existing and proposed utilities including overhead telephone poles and/or
underground cables, public sewer and water lines, gate valves, fire hydrants, dumpsters or waste
receptacles, private septic systems and water supply wells. Note: the applicable items appear
to be shown on the boundary survey.

I. Specification, layout, and quantity of proposed landscaping plant materials. Note: landscaping
is not included with this proposal.

m. Location, layout, and dimensions of all existing and proposed drainage facilities, accompanied
by detailed drainage calculations signed and sealed by a professional engineer licensed in the
state. Note: new drainage is not associated with this proposal.

n. Location, specification, height and photometric data of existing and proposed exterior lighting.
Note: the building plans and DRC submission show location, specification and height of
exterior lighting but photometric data is not included. Does the PB feel this is necessary?

0. Soil erosion control plan showing location, quantity, and specifications of erosion control
devices and strategies to be implemented to minimize on- and off-site sedimentation. Note: it
would appear a soil erosion control plan is not necessary as the applicant has indicated site
work is not included with this proposal.

Again the applicant is requesting a waiver of the site plan requirements. With the submission of the Chalom
Boundary Survey, a number of the site plan requirements can be met or may not be required due to the nature of
the proposal. If this proposal involved construction of a new building (site work, foundation on up, etc.) it
would be our opinion that a full site plan is required. Since this proposal’s new construction is a second floor
addition and within the buildings existing footprint, we believe a full site plan meeting all requirements is not
necessary. In addition to the above-mentioned site plan waivers, the applicant is seeking waiver of
requirements which you’ll find in his March submission.

The PB asked the applicant to address comments received from department heads. The applicant provides this
in his March submission. Below are the department comments with the applicant’s response in bold.

Codes

I had a brief moment to look over the proposed addition to the Harrisburg building on East Grand.

I’m very pro building- especially in Commercial areas but there seems to be some unanswered issues with this
proposal.

And there are a couple of points that need some further explanation.

*As you know Warehousing is not a use allowed for this zone- Is the intent to have storage on the second floor-Is
the storage solely for this shop or will it be dispersed from structure to structure as needed?

I believe we should resolve this issue once and for all before any approvals are granted. Regardless, isn’t this
considered an expansion of a non-conforming use at least?

*There is a conveyor system proposed ,why? Does it extend to the basement and the new floor as well?

*The wall facing away from East Grand is a sheer Blank Wall, (back)how is this going to be built without
accessing from the abutting property? Is there anything in place that indicated that it will be allowed or can they
work from the property lines? Will they be required to fence in the property line?

+l was informed that they intend to load merchandise from a forklift and put it into the second floor at Kinney Ave
near the intersection.

*There appears to be a balcony with sliders in the Kinney Street side that would overhang the sidewalk what is the
status of Kinney in Width and who owns the sidewalk?



*We have an ongoing issue with trash and debris from the existing business, how much more will be loaded to the
existing systems? Currently the dumpsters in place are often overflowing and exposed. Maybe it’s time for the
owner to step up and have a better system in place. There should not be any outside storage of pallets scrap
metals cardboards, plastics etc..... The current system is not adequate.

*Will any off-site improvements be required?

As far as Codes, the storage will be primarily for this building but also supplement the adjacent businesses
across Kinney Avenue. This is a conforming use in the DD-1 district and expansions of permitted uses are
permitted. This is not a warehousing use, as no deliveries and shipments occur on a regular basis, there are
no warehouse employees, there are no fedex or UPS or US mail trucks making deliveries from this site, or
anything else similar to a warehousing operation. The majority of the items delivered will be used for this
business, in this site. This is a stock area and retail area, the same as all other second floor and basement
stock areas in every other business in town. The conveyor is as shown on the plans. The project can be
built without accessing the neighbors' parking lot, if required, as the rear wall could easily be built off site
in the enclosed parking lot across Kinney Avenue, owned by the Applicant, and craned into place. There
are no current issues with the existing trash, and the Applicant owns and manages one of the very few
enclosed trash areas in all of Old Orchard Beach. No trash, debris, pallets, or other items will be stored on
the site.

PD

Jeffrey, after reviewing Mr. Harrisburg’s plans for adding additional retail space to his property located at, 9 East
Grand Avenue, the only concern | have would be related to any loading or unloading of merchandise that might
occur at that location. The drawings show a door and balcony on the Kinney Avenue side of the building and a
conveyor belt leading to the second floor on the inside. It would appear, based on the drawings, that Mr.
Harrisburg plans to load and unload his merchandise from that location. There is no loading zone on Kinney
Avenue at that location, and | would not approve one because of the narrowness of the street and the congestion
that occurs at that intersection during the summer months. Of course, the Town Council can overrule my decision
and authorize one, but, I would not recommend it for the reasons | have mentioned. A couple of years ago, we had
issues with Mr. Harrisburg unloading his merchandise from trucks and piling it on the sidewalks in front of his
businesses. There were delivery trucks and other vehicles coming and going from Mr. Harrisburg’s property on
Kinney Avenue, that were creating traffic congestion issues at the intersection of Kinney Ave. and East Grand
Avenue. After receiving many complaints from neighbors regarding this, | worked out an agreement with Mr.
Harrisburg, where he would load and unload all of his merchandise on Harrisburg street, and deliver it to his
stores using a fork lift. He also agreed to discontinue having delivery trucks use Kinney Ave. This agreement was
reached in an effort eliminate the piling of boxes on sidewalks and trucks loading and unloading on Kinney Ave.
It seems that Mr. Harrisburg, for the most part, has abided by that agreement as | have not received any
complaints. I have, on several occasions, observed Mr. Harrisburg’s deliveries being made, and it appears that he
is, for the most part, honoring the agreement. Understanding that he needs to be able to make deliveries to his
businesses, | have no problem with his proposal as long as long as he makes deliveries using a fork lift and does
not park delivery vehicles on Kinney Avenue. I would also want to be sure that he doesn’t pile boxes in the street
or on the public way.

As we discussed at our meeting yesterday, because he has indicated that the addition would be retail space, does
that mean that he has to make the addition ADA compliant, elevator, escalator, etc? Also, if by chance he decides
to use that space strictly for storage and not retail space, is that something that he can do in that zone? Thanks.

The Applicant responds to the comments by the PD, that the only deliveries, when they are needed, will be
by fork lift coming from trucks parked on Harrisburg Street. There are no other police issues. The
majority of foot and vehicular traffic is generated by the multi-unit apartments and condos located on
Kinney Ave, and the rental condos on the ocean, on both sides of Kinney Avenue. A single fork lift making
occasional deliveries within the first 30 feet of Kinney Avenue, along the proposed building will not add to
the traffic issues during the very few summer weeks, in any manner whatsoever. Historically there has
never been traffic congestion at Kinney Avenue near East Grand Avenue, but actually only near the ocean
side of Kinney Avenue, where there are some 30 or more rental condos and apartments without adequate
parking.



e FD
I see no second means of egress from the second floor and not sure if they’re going to need a sprinkler system.

As far as FD is concerned, if they don't know if a sprinkler will be required, no one does. If
required it will be installed. A second large opening double hung window or fire door can be
added if required.

RECOMMENDATIONS: After the applicant’s presentation and PB questions, the PB should consider the
applicants waiver requests. As noted above, the applicants requests will change due to the submission of the
Chalom Boundary Survey. So, the PB should determine which requirements apply and which are not
applicable. We think the PB will find that because this proposal essentially is a second floor addition and will
have minimal changes to the building site most of the site plan requirements have been met with submission of
the boundary survey or do not apply. Also, the PB should consider the department head comments and the
applicant’s response.

Regarding determination of completeness, such a determination means the PB has all relevant information
necessary to make a reasonable and informed decision. If the PB is lacking info to make a reasonable and
informed decision, the PB could table this determination or make the determination conditional subject to
submission of the information 17 calendar days before the regular meeting of the PB. Once the application is
determined complete the PB can schedule a public hearing. A site walk can be scheduled at any time during
review of the application.

OTHER BUSINESS

1. Discussion: Appeals from Restrictions on Nonconforming Uses (78-180).

78-180 allows a nonconforming use of land or a nonconforming use of a structure to be enlarged, increased,
extended, moved, reconstructed, structurally altered, converted to another nonconforming use, or resumed after
cessation for a period of more than two years but less ten years upon approval by the PB as a Conditional Use.

As you can probably see, this standard provides a lot of flexibility in regards to what someone can do with a
nonconforming use after the use ceases for more than 2 years. In fact, this standard allows you to change the
nonconforming use into another nonconforming use so it can be said that all uses, even those that are not
permissible by ordinance, are in fact permissible if you have a nonconforming use and you cease the use for
more than 2 years. A proposal for conversion, resumption, expansion, etc. does require PB consideration but it
gives the PB rather broad standards for review which are wide open for interpretation- this makes it difficult for
the PB and applicant.

A standard such as 78-180 does have some positives but its current language leaves the town open to potentially
undesirable uses which could create considerable impacts. The language could be tightened up while still
allowing reasonable leniency for conversions, expansions, etc. of nonconforming uses of land and structures.
Points to consider:

e The town already has standards in place that deal with nonconforming use of land (78-177) and
structures (78-179). The standard we’re considering allows an owner of a nonconforming use or
structure to essentially “waive” the standards in 78-177 and 179 as long as the PB finds a proposal is
acceptable. Really, one of the primary differences is 78-180 allows the nonconforming use of land and
structure standards to be extended to 10 years.

10



e Reduce the 10 years to a shorter time-frame. This may be applicable only for resuming and converting
nonconforming uses if the PB feels proposals that enlarge, increase, extend, move, reconstruct,
structurally alter nonconforming uses can have a more lenient time frame.

e Delete or amend the “converted to another nonconforming use” language. This language pretty much
smacks the principles of zoning in the face as it could be interpreted to allow any use to be established
on a property that has a nonconforming use, even if the use is specifically prohibited.

e Tighter PB review standards? Adding something such as “...will have no greater adverse impact
according to the criteria listed in...” then add criteria. Also, maybe some types of development will not
need PB review or even be exempt. For example, 1 & 2 family residential use will typically not have
the same impact a hotel, apartment building or nonresidential use.

e Perhaps we take the language within the nonconforming standard and create individual requirements for
each. For example, change of nonconforming use, resumption of nonconforming use, expansion, etc.
could have their own individual standards.

e Remember, we are only dealing with the nonconforming use of land or structure. This does not include
how a structure meets setbacks, height requirements (that’s nonconforming structure) or if a lot meets
the minimum lot area requirements (that’s nonconforming lot). This standard only regulates how the
property or structure is used.

e When you dive into this you’ll see it’s really not as easy as it seems as there are a number of matters,
scenarios, etc. to consider. On the other hand, it could be quite easy- delete 78-180 all together and
allow 177 and 179 to regulate nonconforming uses of land and structures and if someone needs relief,
apply to ZBA.

Below is 78-180 which is the primary standard we are considering. Following is 78-176, 177 and 179 which
should be used as part of our consideration.

CURRENT LANGUAGE

Sec. 78-180. - Appeals from restrictions on nonconforming uses.

Notwithstanding sections 78-177(1) through (3) and 78-179(b) through (d), a nonconforming use of land or a
nonconforming use of a structure may be enlarged, increased, extended, moved to another portion of the lot or
parcel, reconstructed, structurally altered, resumed after cessation for a period of more than two years, but less
than ten years, or converted to another nonconforming use on the lot which it occupied on the effective date of
the ordinance from which this chapter derives or amendment of this chapter, upon approval of the planning
board as conditional use pursuant to article V11 of this chapter. The planning board may not approve any such
enlargement, increase, extension, movement, construction, alteration, resumption or conversion, unless it finds
that the impact and effects of this enlargement, expansion, extension, resumption or conversion to another
nonconforming use on existing uses in the neighborhood will not be substantially different from or greater than
the impact and effects of the nonconforming use before the proposed enlargement, expansion, resumption or
conversion to another nonconforming use.

Sec. 78-176. - Continuation of nonconformance.

Any lawful use of buildings, structures, premises, or parts thereof existing at the effective date of the ordinance
from which this chapter derives or amendment of this chapter and made nonconforming by this chapter or any
amendment thereto may be continued although such use does not conform with this chapter or amendment
thereto, subject to this division.

(Ord. of 9-18-2001, § 4.3.1)

Sec. 78-177. - Nonconforming use of land.
Continuance of nonconforming use of land shall be subject to the following:
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(1) No such nonconforming use shall be enlarged or increased or extended to occupy a greater area of
land than that occupied at the effective date of the ordinance from which this chapter derives or
amendment of this chapter.

(2) No such nonconforming use shall be moved in whole or in part to any other portion of the lot or
parcel occupied by such use at the effective date of the ordinance from which this chapter derives or
amendment of this chapter.

(3) If any such nonconforming use of land ceases for any reason for a period of more than two years,
any subsequent use of such land shall conform to the regulations specified by this chapter for the district
in which such land is located

Sec. 78-179. - Nonconforming uses of structures.
(a) Generally. No existing structure devoted to a nonconforming use shall be enlarged, extended,
constructed, moved or structurally altered except in changing the use of the structure to a conforming
use.
(b) Extension of nonconforming use. Any nonconforming use may be extended throughout any parts of a
building which were manifestly arranged or designed for such use at the effective date of the ordinance
from which this chapter derives or amendment of this chapter, but no such use shall be extended to
occupy any land outside such building.
(c) Superseded by permitted use. If a nonconforming use of a structure or premises is superseded by a
permitted use for a period of one year, the nonconforming use shall not be thereafter resumed.
(d) Cessation of use. If any such nonconforming use of a structure ceases for any reason for a period of
more than two years, any subsequent use of such structure shall conform to the regulations specified by
this chapter for the district in which such structure is located.

PROPOSED LANGUAGE
Below are the changes to 78-180 suggested at our February workshop (note with a number of after-the-fact staff
adjustments to clear up other language). New language in bold, deleted language struck

Sec. 78-180. - Appeals from restrictions on nonconforming uses.

Notwithstanding sections 78-177(1) through (3) and 78-179(b) through (d), a nonconforming use of land or a
nonconforming use of a structure may be enlarged, increased, extended, moved to another portion of the lot or
parcel, reconstructed, structurally altered, or resumed after cessation for a period of more less than two years,
but less than ten years, or converted to another nonconforming use on the lot which it occupied on the effective
date of the ordinance from which this chapter derives or amendment of this chapter, upon approval of the
planning board as conditional use pursuant to article VII of this chapter. The planning board may not approve
any such enlargement, increase, extension, movement, reconstruction, alteration, or resumption or conversion,
unless it finds that the impact and effects of this enlargement, expansion increase, extension, movement,
reconstruction, alteration, or resumption or conversion to another nonconforming use on existing uses in the
neighborhood will not be substantially different from or greater than the impact and effects of the
nonconforming use on existing uses in the neighborhood before the proposed enlargement, expansion
increase, extension, movement, reconstruction, alteration, or resumption or conversion to another
nonconforming use.

For Further Thought

The first thought that comes to mind when reading several times and thinking it through- are the changes we
propose already covered in 78-177 (3) and 78-179 (d) and the whole intent of the appeals from restrictions on
nonconforming uses standard is to offer an appeal of 78- 177 & 179 to allow the owner of a nonconforming use
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or structure to extend the nonconforming time frame beyond the 2 year expiration up to 10 years? It would
appear this is the case because 78-177 & 179 allows what 78-180 does for up to 2 years. It is 78-180 that allows
an owner to extend this 2 year expiration to 10 years through the appeals process. If this is the case and we
want to stick with a 2 year cessation and hold firm to that, then the 78-180 could be entirely deleted because 78-
177 & 179 appears to cover it. If someone wanted to seek relief from 78-177 or 179 then they could go to the
ZBA. Interestingly, it appears the ZBA does not have the ability to grant a variance for nonconforming use and
structure appeals- variances are “authorized only from dimensional requirements.” But someone could file an
administrative appeal which is an appeal of the interpretation of a standard. This is also why I believe the only
chance for an appeal, without getting into ZBA’s authority, is through the PB and that’s why it’s in 78-180.

So, | think we should decide:

1. Should we just let the standards in 78- 177 & 179 limit the continuance of nonconforming use of land
and structures and not offer an appeal through the PB? The way | interpret this is it would cap
nonconforming use and structure enlargement, increase, extension, movement, reconstruction, alteration,
or resumption at two years, period.

2. Should we keep 78-180 and still offer the appeal through the PB but shorten the 10 year time frame? If
we decide to keep this standard I suggest: “...for a period of more than two years, but less than five
years”. The world changes quickly and were part of it.

Nonconforming use of land. 78-177 (3). If any such nonconforming use of land ceases for any reason for a
period of more than two years, any subsequent use of such land shall conform to the regulations specified by
this chapter for the district in which such land is located

Nonconforming uses of structures. 78-179 (d) Cessation of use. If any such nonconforming use of a structure
ceases for any reason for a period of more than two years, any subsequent use of such structure shall conform to
the regulations specified by this chapter for the district in which such structure is located.

2. Discussion: Planning Board approval expiration for Subdivision, Site Plan and Conditional Use

As you may know, we’ve found that our subdivision, site plan and conditional use ordinances project approval
expiration standards may be lacking. For example, our CU standards do not have a project approval expiration
date which basically means a CU project approved by the PB can pretty much run indefinitely before
construction begins. Another example is subdivision which has project expiration standards but they’re tied to
plan recording (74-234 a) and a rather odd one that appears to be tied to phased development (74-234 b)

Common project expiration standards are one year to begin construction and two years to substantially complete
construction. Our site plan ordinance includes standards similar to the above but the key language, project
commencement and substantially completed, is not defined. “Substantial Start” is defined (“completion of 30
percent of a permitted structure or use measured as a percentage of estimated total cost”) but that language is
not used in subdivision, site plan or conditional use.

Coming up with proposed language wasn’t as simple as originally thought. Meaning and intent of language,
interpretation, twists of words, appropriate words, correct supporting language that flows within each ordinance,
conflicting language, etc. all need to be considered- it’s actually tricky. Also, subdivision, site plan and CU
cover many different projects within each of the ordinances (e.g., a subdivision can include creation of lots with
new roads as well as a division of units within a building with no new roads). So trying to come up with a
definitions and supporting language that fits all potential scenarios is difficult. In addition to planning-related
project commencement and substantial completion codes has standards related to their permitting. To avoid
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conflicts the definitions are included with the applicable ordinance (e.g., subdivision) or the applicable
ordinance is specifically identified within the definition.

Note that these amendments will apply to projects approved after adoption of the language and those projects
that have not yet received substantive review (review of a project to determine if it complies with criteria) when
the ordinance is amended. Generally, an approved but undeveloped project will be grandfathered absent any
language that includes an expiration clause.

CURRENT LANGUAGE

SUBDIVISION:

74-234: (a) Any subdivision plan not so filed or recorded within 90 days of the date upon which such plan is
approved and signed by the planning board as provided in this subsection shall become null and void, unless the
particular circumstances of the applicant warrant the planning board to grant an extension which shall not
exceed two additional periods of 90 days.

(b) At the time the planning board grants final plan approval, it may permit the plan to be divided into
two or more sections subject to any conditions the planning board deems necessary in order to ensure the
orderly development of the plan. The applicant may file a section of the approved plan with the tax assessor and
the registry of deeds if such section constitutes at least ten percent of the total number of lots contained in the
approved plan. In these circumstances, plan approval of the remaining sections of the plan shall remain in effect
for three years or a period of time mutually agreed to by the municipal officers, the planning board and the
subdivider.

SITE PLAN:

78-219: Site plan approval and all the legal rights, privileges, and duties thereof shall expire if project
construction has not commenced within one year of the approval date and if the project is not substantially
completed within two years of the approval date. The town planner and code enforcement officer may grant up
to a one-year extension on administrative approvals, and similarly the planning board may grant a one-year
extension on plenary site plan review approvals if compelling evidence is presented that additional time is
required to meet federal, state, or local permit requirements or in reaction to market changes.

CONDITIONAL USE: Nothing

PROPOSED LANGUAGE

SUBDIVISION

Add definitions for Project Commencement and Substantial Completion in 74-1. Delete last sentence in 74-234
(b). Add new Section 74-235 Project Commencement and Substantial Completion. New language in bold,
deleted is struck

Sec. 74-1. Definitions.

Project commencement means the date on-site construction activity begins in accordance with an
approved and recorded subdivision plan.

Substantial completion means the stage or part of an approved and recorded subdivision that is
sufficiently completed to allow the subdivision to be used for its intended purpose.

Sec. 74-234. Final approval and filing.
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(b) At the time the planning board grants final plan approval, it may permit the plan to be divided into two or
more sections subject to any conditions the planning board deems necessary in order to ensure the orderly
development of the plan. The applicant may file a section of the approved plan with the tax assessor and the
registry of deeds if such section constitutes at least ten percent of the total number of lots contained in the
approved plan. In these circumstances, plan approval of the remaining sections of the plan shall remain in effect
for three years or a period of time mutually agreed to by the municipal officers, the planning board and the
subdivider.

Sec. 74-235. Project Commencement and Substantial Completion.

Subdivision final approval and all the legal rights, privileges, and duties thereof shall expire if project
construction has not commenced within one year of the approval date and if the project is not
substantially completed within two years of the approval date. The planning board may grant a one-year
extension on project commencement and substantial completion if compelling evidence is presented that
additional time is required to meet federal, state, or local permit requirements or in reaction to market
changes.

SITE PLAN

Add definitions for Project Commencement and Substantial Completion in 78-1. Add “Project Commencement
and Substantial Completion” and “final”, delete “Duration of approval” in 78-219. New language in bold,
deleted is struck

Sec. 78-1. Definitions.

Project commencement (site plan and conditional use) means the date on-site construction activity begins
in accordance with a site plan or conditional use final approval.

Substantial completion (site plan and conditional use) means the stage or part of a project sufficiently
completed to allow the project to be used for its intended purpose in accordance with site plan or
conditional use final approval.

Sec. 78-219. Duration of approval Project Commencement and Substantial Completion.

Site plan final approval and all the legal rights, privileges, and duties thereof shall expire if project construction
has not commenced within one year of the approval date and if the project is not substantially completed within
two years of the approval date. The town planner and code enforcement officer may grant up to a one-year
extension on administrative approvals, and similarly the planning board may grant a one-year extension on
plenary site plan review final approvals if compelling evidence is presented that additional time is required to
meet federal, state, or local permit requirements or in reaction to market changes.

CONDITIONAL USE

Add definitions for Project Commencement and Substantial Completion in 78-1 (Note: same as site plan
definition). Add new Section 78-1241 Project Commencement and Substantial Completion. New language in
bold, deleted is struck

Sec. 78-1. Definitions.

Project commencement (site plan and conditional use) means the date on-site construction activity begins
in accordance with a site plan or conditional use final approval.
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Substantial completion (site plan and conditional use) means the stage or part of a project sufficiently
completed to allow the project to be used for its intended purpose in accordance with site plan or
conditional use final approval.

Sec. 78-1241. Project Commencement and Substantial Completion.

Excepting more restrictive standards stated within Article V11 of this Ordinance, conditional use final
approval and all the legal rights, privileges, and duties thereof shall expire if project construction has not
commenced within one year of the approval date and if the project is not substantially completed within
two years of the approval date. The town planner and code enforcement officer may grant up to a one-
year extension on administrative approvals, and similarly the planning board may grant a one-year
extension on conditional use final approvals if compelling evidence is presented that additional time is
required to meet federal, state, or local permit requirements or in reaction to market changes.
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